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LB 799

AN ACT relating to labor; to amend section 4g-6C4,Revised Statutes Supplement, 1985; to excludecertain services from the term emplolment; torepeal the origlnal sectioni and to declare an
emergency.

Be it enacted by the people of the State of Nebraska,
Secti.on 1. That section 4A-604, RevisedStatutes Supplement, 1985, be amended. to read asfoI Iows:
48-604. As used in the Employment SecurityLa!,r, unless the context otherwise requires, employmentshall mean:
(1) Any service performed after June 30, 1941,includj.ng service in interstate commerce, for wages orunder any contract of hire, written or oral, express orimplied;
(2) The term employment shall include anindividual's entire servj.ce, performed within or bothwithi.n and without this state if (a) the service i"slocalized in this state. (b) the service is notIocalized in any state but some of the service isperformed in this state and the base of operations or,if there is no base of operations, then the place fromwhich suctr service is directed or controlled is in thisstate or the base of operations or place from which suchservice j.s directed or controlled is not in any state inwtrich some part of the servj.ce is performed but theindivj.dual's resi.dence is in this state, (c) the serviceshall be deemed to be locali.zed within a state if (t)the service i.s performed entirely within such state, or(2) the service is performed both within and vrithoutsuch state, but the service performed without such stateis incidental to the individual's service within thestate; for example, is temporary or transitory in natureor consists of isolated transactionsi
(3) Servj.ces performed outside the state andservices performed outside the United States as follows:(a) Services not covered under subdivision (2)of this section and performed entirely vrithout thisstate. with respect to no part of which contributions
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are required under an unemplolrment compensation Iaw of
any o€her state or of the federal government, shall be
deemed to be employment subject to the Employment
Security Lav, if the commissioner of Labor approves the
election of the employer, for thom such services are
performed, that the entire service of such individual
inatl ue deemed to be employment subject to such law;

(b) Services of an individual wherever
performed within the United States or Canada, if (1)
such service is not covered under the emplo]tment
compensation law of any other state or Canada, and (2)
the place from which the service is directed or
controlled j.s in this statei

(c) Services of an individual wflo is a ci'tizen
of the United States, performed orltside the United
States except in Canada in the employ of' an American
employer, other than service nhich is deemed employment
,.b.r-subsections (2) and (3)(a) and (b) of this section
or the parallel provisions of another state's law, if:
(1) Th; employer's PrinciPal place of business in the
unit"a Statei is located in this state; or (2) the
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but the employer
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,Lace of busi.ness in the United States,
s an individual tho is a resi'dent of
the employer j.s a corPoration which is

P
i

organized under the Iaws of this state; or the employer
is a partnership or a trust and the number of the
partneri or trustees who are residents of this state is
greater than the number trho are residents of any other
it.t"; or (3) none of the criteria of subdivj.sions (1)
and (2) of this subdivision is met, but the employer has
elecied coverage in this state or, the employer traving
failed to elect coverage in any state, the individual
has filed a claim for benefits based on such service
under the Iaws of this state; (4) an American employer,
for the purposes of this subsection, shall mean: (i) An
indivj.dull who is a resident of the United States; (ii)
a partnershiP if two-thi-rds or more of the partners are
re-sidents of the United States; (iil) a trust if alL the
trustees are residents of the Unj'ted States; or (iv) a
corporation organized under the Iaws of the United
States or of any state; (5) the term United States for
the purpose of this section includes the states. the
District of Columbia, the Virgin Islands, and the
Commonwealth of Puerto Rico;

(4)(a) Service performed prior to January 1,
lg79, which is or $ras service in employment for this
state or any i.nstrumentality thereof immediately prior
to September 2, 1977, including service performed after
DecembLr 31, L97L, in the employ of this state or any of
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its instrumentalities, or in the employ of this stateand one or more other states or the-ir instrumentalities,
lor a hospital or institution of higher educationlocated in this state; and service plrformed afterDecember 31, 1977, in the employ of tiris state or anypolitical subdivision- thereof oi any instrumentality oiany one or more of the foregoing or any instrumentllitywhich is rrholly owned by thi"i siate 

"ia one or ^o.iother states or political subdivisions, or any serviceperformed in the employ of any instrumentality of thisstate or of any political subdj"vision thereof and one ormore other states or political subdivisions if suchservice j-s excluded from employment as defined in the
!9!9raf Unemployment Tax Act "oIety by reason of section33O6(c)(7) of that act and is not otherwise excludedunder this section;
- (b) Service performed after December 31, 197L,by an individual j.n the employ of a religious,charitable, educational, or other 6rganization, bui onlyif the following condj.tions are met: (1) The service i3excluded from employment as defined in the EederalUnemployment Tax Act solely by reason of section3306(c)(8) of that act and is-not othertdise excludedunder this sectj.on; and (2) the organization had four ormore individuals in employment for some portion of a dayin each of tr./enty different weeks, whethlr or not suchweeks hrere consecutive, within either the current orpreceding calendar year, regardless of whether they wereemployed at the same moment of time;
- (c) Service performed after December 3)., !977,by an individual in agricuttural Iabor as defined insubdivision (6)(a) of this section when: (i) Suchservice is performed for a person who durinq anycalendar quarter in either the current or preiedin!
:,?l."d.T {.3I paj.d remuneration in cash oi twentithousand dollars or more to individuals employed iiagricultural labor, or for some portion of a day ii eachof twenty different calendar w""ks, whether or not suchweeks were consecutive, in either the current or thepreceding calendar year, employed 1n agricultural laborten or more indj-viduals, regardless of whether they wereemployed at the same moment of time; (ii) such sirviceis not performed in agricultural Iabor if performedbefore January l, t9A4, by an individual who is an alj.enadmitted to the United States to perform service inagricultural labor pursuant to se"tions 214(c) and101(a)(15)(H) of the Immigration and Natj.onality Act;
! iii ) for the purposes of this subdi.vision, anyindividual who is a member of a crew furnished by'a crei
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Ieader to perform services in agricultural Iabor for any
other p".Lot shall be treated as an employee of such
crew llader if such crew leader holds a valid
certificate of registration under the Farm Labor
Contractor Registratlon Act of 1963; or substantially
aII the *emb.rs of suctr crew operate or maintain
tractors, mechanized harvesting or cropdusting
equipment, or any other mechanized equipment. which is
pio.ria.a by such ciew leader; and if such intlividual is
not ..r "rfloy"" of such other person wi'thin the meaning
of ".y othlr irovisions of this section; (iv) for the
pr.pol"= of subdivision (c) of this subdi'vis1on, in case
any individual who is furnished by a crew leader to
p"'.foa* service in agricultural Iabor for any other
'p"r=oa and who is not treated as an employee of such
.r"* leader under subdivision (c)(ili); such other
person and not the crew leader sttall be treated as the
'employer of such indivi'dual; and such other Person shalL
be triated as having paid cash remuneration to such
individual in an amtunt equal to the amount of cash
remuneration paid to such individual by the crew leader'
either on his or her own behalf or on behalf of such
other person, for the service in agricultural Iabor
performld for such other person; and (v) for tI"
ir.po=". of subdivision (c) of this-subdivision, the
te.ir "."w leader means an individual who furnishes
individuals to perform service in agricultural labor for
any other Person, pays, either on his or her own behalf
or-on behali of such other person, the individuals so
furnished by him or her for the servj'ce in agricultural
Iabor performed by them, and has not entered j'nto a
written agreement with such other person under which
such individual is designated as an employee of such
other person; and' (d) Service performed after Decembet 3L, L977'
by an individual in domestic service in a private home'
IicaI colleqe club, or local chaPter of a college
fraternity or sorority if performed for a person who
paid cash remuneration of one thousand dollars or more
lfter December 31, )'977, in the current calendar year or
the preceding calendar year to individuals emPloyed in
such domestic service in any calendar quarter;

(5) Services performed by an individual for
wages shail' be deemed to be emplolment, unless it be
sh6wn to the satisfaction of the commissioner that (a)
such individual tras been and will continue to be free
from control or directj.on over the performance of such
services, both under his or her contract of service and
in fact, (b) such service is either outside the usual
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course of the busi.ness for which such service isperformed or such service is performed outside of aIIthe places of business of the enterprise for which suchservice is performed, and (c) such individual iscustomarily engaged in an independently establishedtrade, occupation, profession, or business. Theprovisions of this subdivi.sion are not intended to be acodification of the common law and shall be consideredcomplete as written;
(6) The term employment shall not include:

( a) Agricultural Iabor, except as provided in.subdivision (4) (c) of this section, includi.ng alIservices performed (1) on a farm, j"n the employ oi anyemployer, in connection with cultivating the soil or 1iconnecti.on with raising or harvesting any agricultura]-or horticultural commodj.ty, including the raising,shearing, feedj.ng, caring for, traj.ninq, and *"..g"rn"iiof Iivestock, bees, poultry, fur-bearing animall, andwildlife; (2) in the emptoy of the owner, tenant, orother operator of a farm, in connection with theoperation, management, conservation, improvement, ormaintenance of such farm and its tools and equipment orin salvaging timber or clearing land of brush-and otherdebris left by a windstorm, if the major part of suchservice is performed on a farm; (3) in ionnection lriththe production or harvesting of any commodity defined asan agricultural commodity in section f5i s) of theFederal Agricultural Marketing Act, as amended; inconnection with the operatj.on or maintenance of dj.tches,canals, reservoirs, or waterways, not owned or operatedfor profit, used exclusively for supplying and storingwater for farming purposes; (a)(i) in the employ of theoperator of a farm j-n handling, planting, drying,packing, packaging, processing, fieezj.nq, g."ding,storing, or delivering to storage or to market oi to -a
carrier for transportation to market, in itsunmanufactured state, any agricultural or horticulturalcommodity; but only if such operator produced more thanone half of the commodity with respect to which suchservice is performed; (ii) in the employ of a grorrp ofoperators of farms, or a cooperative organizaiion- ofwhich such operators are members, in the performance ofservice described in subdi.vision (i), but only if suchoperators produced more than one half of the commodi.ty
'rith respect to which such service is performed; (j.ii)subdivisions (i) and (ii) of this subdivision shali noibe deemed to be applicable rrith respect to serviceperformed in connection vrith commercj.al canning orcommercial freezing or in connection with any
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agricultural or horticultural commodity after its
d6Ii.very to a terminal market for dj.stribution for
.orr"r.ptio.r; ot (5) on a farm operated for profit if
such slrvice is not in the course of the employer's
trade or business. As used in this section, the term
farm includes stock, dairy, poultry, frult, fur-bearing
anirnal, and truck farms, plantations, rancfres'
nurseries, ranges, greenhouses, or other similar
structures ,sed primarily for the raising of
agricultural or horticultural commodj.ties, and orchards;
(6) domestj-c service, excePt as provided in subdivision
i+ital of this section, in a Prj'vate home, Iocal college
.trU,' o. l-ocal chapter of a colleqe fraternity or
sorority; ( c ) service not in the course of the
employeiis 'tiade or business performed in any calendar
q"".ter by an employee, unless the cash remuneration
paid for such "Lrvi"e is fifty dollars or more and such
^service i.s performed by an individual who is regularly
employed by such employer to perform such service and'
foi ttte prtio="s of this subdivision, an individual
shall UL alemea to be regularly employed by an employer
during a calendar quarter only if (i) on eactr of some
iw"^t!-four days during such quarter srrc}.. individual
f".f"i." for suih employer for some portion of the day-service not in the .orrs" of the employer's trade or
business, or ( ii ) suctr individual was regularly
employed, as iletermined under subdivision (i) of this
=rtai.ri=io., by such employer in the Performance of such
service durin! the preceding calendar quarter; (al
service perfoimed by ln individual in the employ of hj's
or her soi, daughter, or spouse and service performed by
a child under the age of tttenty-one in the employ of his
or her father or mother; (e) service performed in the
employ of the United States government or an
instrimentality of the United States immune under the
constitution oi th" United States from the contributions
imposed by sections 4A'64e^ and 48-649, except that, to
th-e extent that the Congress of the United States shall
permit states to require any instrumentalities of the
iJnited states to make payments into an unemployment fund
under a state unemPloyment compensation act, alI of the
Emplolment Security Law shaLl be applicable to such
in;trimentalities and to services performed for such
instrumentaliti.es in the same manner, to the same
extent, and on the same terms as to all other employers,
individuals, and services, except that if thi's state
shall not be certified for any year by the Secretary of
Labor of the United States under section 3304 of the
Internal Revenue Code of 1954, the palrments required of
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such instrumentalities with respect to such year shallbe refunded by the commissioner from the iund in thesame manner and within the same period as is provided insection 4A-660, with respect to contributionserroneously collected; (f) service performed in theemploy of this state, or any poJ-itical subdivisionthereof or any instrumentality of iny one or more of theforegoing if such serviies "re performed by anindividual in the exercise of his or her duties: 1iy asan elected officlal; (ii) as a mernber of the legisiaiivebody or a member of the judiciary of a state orpolitical subdivision thereoi; (iii) as a member of theArmy National Guard or Air National Guard; (iv) as anemployee serving on a temporary basis in case of flre,storm, snow, earthquake. flood, or similar emergency; or
,(v) in a position r{hich, under or pursuant to the ltate11r, is designated a major nontlnured policymakj.ng oradvisory position, or a policymaking or adviioryposition, the performance of the duties of whicirordinarily does not require more than eight hours perweek; (S) for the purposes of subdivisions (4)1a) ind(a)(b) of this secti.on, service performed 1fj 'in' tfreemploy of (i) a church or convention or association ofchurches or (ii) an organization which is operatedprimarily for religious purposes and which is op-erated,supervised, controlled, or princi.pally supported by achurch or convention or association of churches; ej AVa duly ordained, commissj-oned, or lj.censed mini^ster of ichurch in the exercise of his or her ministry or by amember of a rel-igious order in the exercise of the
9!!1"= required by such order; (3) prior to January 1,1974, in the employ of a school which is n6t a.institution of higher education; (4) in a facilityconducted for the purpose of carrying out a program oirehabilitation for an individual whose earning cipaclty.is impaired by age or physical or mental Oeiici.ency oiinjury provi.ding remunerative vrork for the individialswho because of their impaired physical or mentalcapacity cannot be readily absorbed in the competj-tiveIabor market or by an i.ndividual receiving suchrehabilitation or remunerative work; (5) as part of anunemployment work relief or work-training programassisted or financed in h'hole or in part by any ieaerafagency or an agency of a state or polltj.cat subdivisionthereof, by an individual receiving such work relief orwork training; or (6) prior to January l, 1979, for ahospital j.n a state prison or other state correctionalj.nstitution by an inmate of the prison or correctj.onalinstitution and after December 31, 1977, by an inmate of
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a custodial or penal institution; (h) service with
respect to which unemployment compensation is payable
undlr an unemployment compensation system established by
an act of Congress; ( i ) service performed in any
calendar quarter in the employ of anY organj'zation
exempt from income tax under section 5Ot (a) of the
Internal Revenue Code of 1954, other than an
organization described in section 401 ( a ) of !!"
Iniernal Revenue Code of 1954, or under section 521
thereof, if the remuneration for such servj'ce is less
than fifty dollars; (j) service performed in the emPloy
of a schooL, college, or university, if such service is
performed (1) by a student who is enrolled and is
iegularly attendj.ng classes at such sctrool, college, or
universiiy or (2) by the spouse of such student, if such
spouse is advised, at the ti-me such spouse commences to
plrform suctr service, that (i) the emPloyment of such
ipor=. to perform such service is provided under a
piogr.^ to provide fi.nancial assistance to such student
ty -such sthooL, college, or unlversity and (ii) such
eirployment wiIl not be covered by any program of
,rl^pioy*".t insurance; (k) service performed as a
student nurse in the employ of a hospital or nursest
tralning school by an individual who i.s enrolled and is
regularly attending classes in a nursest training sctrool
chirtered or approved pursuant to state law; and service
performed "" .t- irt"r, in the employ of a hospital by an
individual who has completed a four-year course in a
medical school chartered or approved pursuant to state
la,,r; (I) service performed by an individual as a real
estate salesPerson, as an insurance agent, or as an
insurance solicitor, j.f aII such service performed by
such i.ndividual is performed for remuneration solely by
way of commissj.on; (m) service performed by an
j"n&ividual under the age of eighteen in the delivery or
distribution of ner.rsPapers or shopping ne!/s, lot
including delivery oi distribution to any point for
subsequent deliveiy or distribution; (n) service
perfoimed by an individual' in, and at the time of, the
iale of nev/sPapers or magazines to ultimate consumers.
unddr an arrangement under which the newspapers and
magazlnes are to be sold by him or her at a fixed prtce,
hii or her compensation being based on the retention of
the excess oi such pri'ce over the amount at which the
newspapers or magazines are charged to him or her,
whetirei or not tre or she is guaranteed a minimum amount
of compensation for such service, or is entitled to be
credited vrith the unsold newsPapers or magazines turned
back; (o) service performed by an indivj'dual v,ho is
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enrolled at a nonprofit or public ed.ucationalinstitution which normally maintains a regular facultyand curriculum and noriinally has a regularly organizedbody of students j.n attendance at the place wheie itseducational activities are carried on, as a student in afull-tj.me program, taken for credit at such institution,which combines academic instruction with workexperience, if such service is an integral part of suchprogram, and such institution has so certified to theemployer, except that this subdivision shalI not applyto service performed in a program established for or onbehalf of an employer or a group of employers; (p)service performed in the employ of a hospitat, if sutnservice is performed by a patient of the hospital; (S)servi.ce performed for a motor carrier, as defined in 49U.S.C. secti.on 1O1O2 (11) as amended or subsection (g)of section 75-302 as amended, by a Iessor Ieasing one ormore motor vehicles driven by the Lessor or one or moredrivers provided by the lessor rrnder a Iease executedpursuant to 49 CER 1057 as amended or Article 7 ofsection III as amended of the rules and regulations ofthe Nebraska PubIic Service Commi.ssion with the motorcarrier as lessee. This shall not preclude thedetermi.nation of an employment relationship between thelessor and any personnel provided by the leisor in theconduct of the service performed for the Iessee. Theexi.stence of such a lease either prior to, on the dateof, or after August 26, 1983, shall preclude adetermination of liabilj.ty as defined by the EmploymentSecurity Law after September !, l9a2i and (r) seiviceperformed by an individual for a busj.ness engaged incompilatj.on of marketing data bases if such serviceconsj.sts only of the processj-ng of data and is performedin the residence of the j.ndividual- The performance ofsuch service prior to, on, or after August 26, 19A3,shall preclude a determination of liability as defj.nedby the Employment Security Law after January 1, 19a3aand ( s ) service oerformed bv an individuil as avolunteer research subiect who is paid on a per studtbasis for scientific. medical_ or druq-related testinq
for any oroanization other than one described in section5O1(c) (3 ) of the Internal Revenue Code of i954reamended. or anv qovernmental entj-tvi

(7) If the services performed during one halfor more of any pay period by an individual for theperson employing hi"m or her constj.tute employment, aIIthe services of such individual for such period shall bedeemed to be empJ-oyment, but if the services performed
during more than one half of any such pay period by an
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individual for the person emPloying him or her do not
constitute employment, then none of the services of such
i.ndividual for such period shall be deemed to be
employment. As used in this subdivision the term Pay
p..ioa means a period, of not more than thirty-one
tonsecutive days, for which a Payment of remuneration is
ordinarily made to such j.ndividual by the person
employing him or her. This subdivision shall not be
appficalie with resPect to services performed in a pay
pl.:-"a by an indj.vj.dual for the person employing him or
Ler wherE any of such servj.ce is excepted by subdivisi'on
(h) of subdivision (6) of this section;

(8) Notwithstanding the foregoing exclusions
from the definition of employment, services shall be
deemed to be in employment if with respect to suctr
services a tax is reguired to be paid under any federal
Law imposing a tax against which credit may be taken for
contributions required to be Paid into a state
unemployment compensation fund or which as a conditj-on
for - fuil tax iredit against the tax imposed by the
Federal Unemployment Tax Act is required to be covered
under the Employment Securi.ty Law, and

(91 Any extension of the definition of
employment by this section to include services
heret6fore eicluded shall not be effective until after
December 31. 1977, and section 48-604 as it existed
prior to its amendments by this act shall be appJ'icable
to services performed prior to January 1, 1978'

set. z. That original section 4a'6o4' Revised
Statutes Supplement, 1985, is repealed.

sLc. 3. Since an emergency exists, this act
shall be in fuII force and take effect, from and after
its passage and approval, accordinq to law.
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